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Essential Tax Rules of Cross-
Border Gifting

Planners who serve global clients should have in-depth conversations
about personal, financial, and immigration objectives

By Anthony Malik
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undoubtedly familiar with the plethora of special

obligations and penalties for noncompliance imposed
on both cross-border gift donors and donees under
the Internal Revenue Code (IRC). Considering that
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consultant and owner of Point Square global human movement and settlement is the norm,
Consulting, an international tax it would be highly beneficial for generalist advisers
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tax compliance and planning for inter-  rules of cross-border gifting.

national families and businesses, Tonyis ~ The ensuing sections of this article will provide
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taxpayers in international tax disputes and offshore amnesty
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STRATEGIC GIFT PLANNING, done usually to
minimize or eliminate the estate and expatria-

tion' taxes, is firmly within the purview of tax and
financial advisers. The vast majority of gifting occurs
in a purely domestic setting, and most experienced
advisers are indeed aware of the essential tax con-
sequences to the parties involved in such gifting.
The U.S. gift tax consequences, however, may not
necessarily be immediately intuitive or apparent,

even to many seasoned advisers, when one party
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cross-border gifting. It should go without saying
that the complex nature of U.S. tax law renders an
in-depth, comprehensive analysis—which would
depend on the completeness of each individual

set of facts—of the scenarios considered herein

a rank impossibility. For example, to keep things
manageable, a very incomplete list of things that
this article will not delve into—all of which may or
may not have a bearing on either the U.S. or non-
resident donor or donee—include the creditability
of foreign gift taxes, the impact of an applicable
estate and gift tax treaty on the outcome, U.S. state
and local tax consequences, gifts of future interests,
income tax consequences (e.g., basis determination,

recharacterization of an accession to wealth as
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taxable income by the IRS), or gifts from business
or fiduciary entities. With this important caveat out
of the way, let us now turn to some cross-border

gifting scenarios that advisers can come across.

“The IRS can impose penalties on the
U.S. donor for both late filing and
payment of gift taxes unless it can he

established to the satisfaction of the
IRS that there was reasonable cause
for the delay.”

Gifts from U.S. Donors to Nonresident Donees

This is an appropriate starting point for the sub-
stance of our discussion because assets held by

U.S. donors, irrespective of their situs, gifted to
nonresidents are subject to the same general tax
rules as gifts in a purely domestic setting. In deter-
mining a U.S. donor’s taxable gifts, certain statutory
exclusions and deductions are permitted. The

most commonly availed exclusion is the automatic
maximum annual exclusion for the first $15,0003

of gifts made to each nonresident donee during any
single tax year. Gifts of up to the maximum annual
exclusion amount can be made every tax year com-
pletely tax-free and without reporting consequences
to as many nonresident donees as a U.S. donor may
desire. However, gifts to any single nonresident
donee during a single tax year exceeding the maxi-
mum annual exclusion amount generally cannot be
made on a tax-free basis. As another example, the
law also provides an unlimited exclusion for the
payment of qualified tuition or medical expenses of
a nonresident donee.* So as a tax planning strategy,
U.S. donors seeking to aggressively manage their
high-net-worth could be advised to fund the entirety
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of each of their intended nonresident beneficiaries’
education and medical costs in addition to gifting
each of them up to the maximum annual exclusion
amount in cash and other assets each tax year.
Taxable gifts (i.e., gifts exceeding the maximum
annual exclusion amount in any single tax year) to
any single nonresident donee are reported annu-
ally to the IRS on Form 709, United States Gift
(and Generation-Skipping Transfer) Tax Return.’
On Form 709, U.S. donors can claim a generous
lifetime unified credit against their resulting gift tax
liability, which for the most recently passed tax year
(2021) was as high as $4,625,800.° Consequently,
though a U.S. donor may be responsible for making
taxable gifts, he or she may not necessarily owe
any tax after utilizing any portion of the available
lifetime unified credit. Form 709 is generally due
between January 1 and April 15 of the year follow-
ing the tax year in which the gifts are made.” The
IRS can impose penalties on the U.S. donor for both
late filing and payment of gift taxes unless it can be
established to the satisfaction of the IRS that there
was reasonable cause for the delay. Compliance-
wise, nonresident donees, on the other hand, are
outside of the U.S’s taxing jurisdiction and thus free
of any reporting obligations.

Gifts from U.S. Donors to Their Nonresident Spouses
Married couples, in a purely domestic context, gener-
ally need not be concerned with gift taxation due to
the unlimited interspousal gift tax deduction afforded
to them by the law.®* However, this cardinal benefit

is not extended to gifts from U.S. donors to their
nonresident spouses.’ Gifts to nonresident spouses
instead have an annual inflation-adjusted deduc-
tion, which for the most recently passed tax year
(2021) totaled $159,000."° The apparent rationale for
imposing limits on the nontaxability of asset transfers
from a U.S. donor to their nonresident spouse is that
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in the absence of such a remedial provision, taxpay-
ers could, under a number of different scenarios,
freely transfer highly appreciated assets outside of
the U.S’s taxing jurisdiction and have the accom-
panying realized capital gains escape U.S. taxation
altogether.

Gifts valued at more than the maximum annual
exclusion amount to a nonresident spouse in any
single tax year incur a tax cost and are required to be
reported on Form 709 to the IRS by the applicable
due date. As in the previous scenario, the U.S. spouse
can utilize any portion of their available lifetime
unified credit amount against the resulting gift tax
liability. The nonresident donee spouse, on the other
hand, is not subject to reporting under the Code.

Gifts from Nonresident Donors to U.S. Donees

U.S. donees are required to report to the IRS on
Form 3520, Annual Return to Report Transactions
With Foreign Trusts and Receipt of Certain Foreign
Gifts, their receipt of gifts from nonresidents if the
aggregate value of such gifts from any single non-
resident donor during any single tax year exceeds
$100,000." The filing deadline for Form 3520 is
pegged to the filing deadline of the donee’s U.S.
income tax return (i.e., Form 1040, U.S. Individual
Income Tax Return).”? Once the $100,000 threshold
is exceeded, each gift in excess of $5,000 received
during the year must be separately reported to the
IRS."” It is particularly with such inbound gifts that
U.S. taxpayers must be very vigilant about their
federal tax reporting duties because noncompliance
in this area is cause for draconian penalties. To

wit, a U.S. donee who does not properly report an
inbound gift on Form 3520 by their filing deadline,
or who fails to include all of the required informa-
tion, or includes incorrect information is subject

to a penalty equal to 5 percent of the total value of
the gift for each month, or fraction thereof, that the
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failure continues, up to a maximum penalty of 25
percent.!

An interesting consideration with respect to
inbound gifts is that gifts from multiple nonresident
donors can be treated, depending on the facts, as
having been made by a single nonresident donor. The
U.S. donee, in determining whether they received gifts
in excess of $100,000 from a single nonresident during
a single tax year, must aggregate gifts from foreign
persons that the U.S. donee knows, or has reason to
know, are related within the meaning of Code Section
643(i)(2)(B)."” Notice here that no such aggregation
rule exists with respect to gifts from a U.S. donor to
nonresident donees. In effect, when determining
whether a U.S. donor makes taxable gifts to any single
nonresident donee during any single tax year, they
are not required to aggregate gifts to foreign persons
that such U.S. donor knows, or has reason to know,
are related. The aggregation rule, inapplicable to
outbound gifts, is a unique feature of inbound gifts.

For the aggregation rules to apply, the stipulation
is that the nonresident donors themselves must be
related to one another and not necessarily related to
the U.S. donee. The following example provided by
the IRS is very helpful in concretizing the guidance
on this matter:

“Ais a U.S. citizen who is married to B. B and all
of B’s brothers, C, D, and E, are not U.S. persons.
In a single taxable year, B makes a gift of $90,000
to A, C makes a gift of $40,000 to A, D makes
two gifts to A (one of $4,000 and one of $3,000),
and E makes a gift of $4,000 to A. For that tax-
able year, A must report the receipt of $141,000
in gifts from foreign persons. A must separately
identify the $90,000 gift from B because B and
his brothers gave gifts in excess of $100,000. A
must also separately identify the $40,000 gift
from C because C and his brothers gave gifts in
excess of $100,000. A must identify the receipt
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of $7,000 in total gifts from D because D and his
brothers gave gifts in excess of $100,000, but is
not required to separately list information about
each transaction because no gift is in excess of
$5,000. A is not required to separately identify
transaction information about E’s gifts because
gifts from foreign individuals of less than $5,000
are not required to be separately identified.”’
On the other hand, gifts valued at under $100,000
received from multiple unrelated nonresident
donors in a single tax year are not subject to report-
ing even if the aggregate value of all such gifts
exceeds $100,000. Along the same vein, it should
be mentioned that in the case of having received
gifts in excess of $100,000 from multiple unrelated
nonresident donors in a single tax year, the guid-
ance is suggestive, but not determinative, that the
U.S. donee should file a separate Form 3520 with
respect to reportable gifts from each nonresident."”
Insofar as the nonresident donor’s obligations
under the Code are concerned, the determination
of the situs of the gifted assets is an essential com-
ponent. Nonresident donors are not subject to U.S.
gift taxation under Code Section 2501 unless the
gift consists of U.S. situs real or tangible personal
property.’® Gifts of intangible properties, even of
U.S. situs, from nonresident donors to U.S., or for
that matter nonresident, donees do not trigger
U.S. gift taxation.'” While at first mention, foreign
ownership of valuable U.S. situs assets may seem
like a curious concept, experienced U.S. cross-
border advisers can affirm that it is not uncommon
for high-net-worth nonresidents to educate their
children at U.S. universities, spend a considerable
amount of leisure time in the U.S., invest in the
U.S. financial and real estate markets, and own
expensive U.S. situs tangible personal property (e.g.,
cars and boats). Once subject to U.S. gift taxation,
in 2021, similar to U.S. donors, nonresidents also
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enjoy an exclusion of the first $15,000 of gifts.*
Gifts of U.S. situs exceeding $15,000 made to any
single U.S. or nonresident donee in a single tax year
are reportable on Form 709.

An extremely important point to note is that
unlike U.S. donors, who can benefit from utilizing
any portion of their available lifetime unified credit
against their gift tax liability, nonresidents cannot
utilize any such credit against their gift tax liabili-
ties.” Nonresident donors’ taxable gifts are instead
taxed cumulatively over their lifetime at graduated
rates ranging from 18 percent to 40 percent for
gifts made after 2012.?* The comparatively more
immediate gift tax consequences to nonresidents
make considerations such as asset selection, donee
identification, and disciplined timing very impor-

tant elements of their overall gift-giving strategy.

“An interesting consideration with
respect to inbound gifts is that gifts
from multiple nonresident donors can

he treated, depending on the facts,
as having been made by a single
nonresident donor.”

Gifts from Nonresident Donors to Their U.S. Spouses
The available guidance on gifts from nonresident
donors does not make any special mention, modi-
fication, exemption, or exclusion for gifts from
nonresident spouses of U.S. donees. Thus, the
aforementioned general rules of inbound gift taxa-
tion are applicable in full force to U.S. recipients of
gifts from their nonresident spouses thereby making
them subject to the same reporting requirements as
are U.S. recipients of gifts from any other nonresi-
dent donors.

October 2022 | Journal of Financial Planning 75



SPECIAL REPORT ‘ Malik

The gift taxation of the nonresident spouse, on the
other hand, is altogether different from that of the
generic nonresident donor under the immediately
preceding heading in this paper. During the course
of a given tax year, a nonresident spouse may gift U.S.
or non-U.S. situs assets of an unlimited value to their
U.S. spouse on a completely tax-free basis without
creating a concomitant Form 709 filing require-
ment for oneself. It is tempting to postulate that the
reason for such tax treatment, at least insofar as the
nonresident spouse’s U.S. situs assets are concerned,
is that appreciated assets remain in the hands of a
taxpayer who is subject to U.S. taxation. However,
should that be the case, then it is not at all clear as to
why nonresident donors are subject to harsh taxation
upon gifting U.S. situs assets to U.S. donees other
than their spouse.”

In the consideration of this topic, it is also useful
to contrast the gift tax treatment of the nonresident-
spouse donor with that of a U.S. counterpart. While
gifts going from a U.S. donor to their nonresident
spouse do not qualify for the unlimited marital
deduction, as we have just discussed, gifts flowing

in the opposite direction do.

Gifts from Former U.S. Persons to U.S. Donees

In a stark departure from customary U.S. gift tax law
(i.e., the donor is primarily liable for the payment

of gift taxes**), Congress, on June 17, 2008, added
Code Section 2801 to the Code to legislatively shift
the gift tax burden to U.S. donees in the case of
receipt of gifts from certain former U.S. persons who
either previously renounced their U.S. citizenship or
relinquished their green cards. In addition, the Code
Section 2801 gift tax is imposed on the U.S. donee
more onerously than how the gift tax is generally
imposed on donors in most cases; to wit, the lifetime
unified credit is unavailable to the U.S. donee to
eliminate—or at the very least mitigate—their
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gift tax liability.” Resultantly, gifts in excess of the

maximum annual exclusion amount are subject to

U.S. gift taxation at the highest prevailing marginal
gift and estate tax rate.*

Very interestingly, though the Code Section 2801
gift tax was statutorily codified almost a decade and a
half ago, the U.S. Department of the Treasury never
issued finalized regulations providing guidance as to
the administration of, and compliance with, this newly
enacted gift tax. The IRS, for its part, has announced
that it intends to release new Form 708, U.S. Return
of Gifts or Bequests From Covered Expatriates, once
final regulations are promulgated. U.S. donees can,
until such time that Form 708 is released, enjoy both
tax-deferral and a reporting exemption courtesy of
the IRS.”” Notwithstanding, to the Treasury Depart-
ment’s credit, it has issued proposed regulations that
provide interim guidance.*® However, since proposed
regulations are subject to change, even to substantial
change, prior to final promulgation, the time and
effort required to divine their detailed meanings for

purposes of our discussion is not warranted.

Closing Thoughts

The preceding discussion is meant to provide read-
ers with a fundamental conceptual understanding
of, and an appreciation for, the U.S. rules of cross-
border gift taxation. In practice, the more com-
plicated one’s client’s set of facts as they pertain
to cross-border gifting, the deeper one must delve
into the devilish details to ascertain the proper
treatment. As a general rule of thumb, advisers
should, when helping international clients plan
their gifting strategy, obtain as much relevant
background information possible. Some of the
items for which information from clients should
be requested include the constitution of their

net worth, situs of their assets, applicable foreign

transfer taxes, and long-term residence/domicile
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intentions as they relate to the United States, etc.

It is only after a reasonably comprehensive under-

standing of a client’s long-term personal, financial,

immigration, and business goals can an optimal

gift-giving strategy be crafted. W
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